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Sir: 

This paper is in response to the official action (restriction requirement) dated March 
21,2006. 

In the official action, restriction was required between the claims of Group I (claims 
1-14 and 29-43, directed to a barrier), and Group II (claims 15-28 and 44-60, directed to 
methods of operating a barrier). 

The requirement is traversed. Reconsideration is respectfully requested. 

To satisfy 37 C.F.R. 1.143, the applicants hereby provisionally elect for examination 
on the merits, with traverse, the claims of Group II, i.e., claims 15-28 and 44-60. In doing so, 
the applicants do not intend to abandon the scope of the non-elected claims as originally filed, 
but may pursue the non-elected claims in a divisional application if the restriction 
requirement is not withdrawn upon reconsideration. 
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The fluid displacement means in both the apparatus and method claims is qualified by 
the integer of providing a negative pressure at the outlet. The applicant's view is that a barrier 
disclosing such a fluid displacement means is indeed not part of the prior art and, 
accordingly, such a fluid displacement means can indeed qualify as a special technical feature 
as envisaged by PCT Rule 13.2. In this regard, we confirm that the PCT examiner raised no 
unity of invention objections. 

In the present action, the examiner referred pertinently only to Kingsbury U.S. Patent 
No. 4,439,062 ("Kingsbury"). 

It is respectfully submitted that Kingsbury discloses neither an outlet nor a fluid 
displacement means for displacing a fluid through a fluid passageway from an inlet to an 
outlet. It is clear from Kingsbury that the heart of the invention described in that document 
lies in the elimination of penetration of a barrier by leachates by creating a back pressure 
between the inner seal 22 and outer seal 18 greater than the pressure exerted on the inner seal 
22 by the waste water 14 (see column 3, lines 57 to 62). This is achieved by flooding (see 
column 4, lines 1 to 2). It is therefore entirely unnecessary for the operation of the invention 
of Kingsbury to provide a fluid flow stream between an inlet and an outlet and indeed, it is 
difficult to see how such a flow stream would achieve the purpose. There is provided a 
sample conduit generally designated by the reference numeral 42, which includes a pump 
suction pipe 44 connected to a pump 46. The pump 46 is coupled to a conduit 47 for 
emptying sample fluid into a tank for recovering the extracted material for testing (see 
column 4, lines 53 to 59). However, it is clear that the sample conduit cannot be said to 
provide an outlet and nor is the purpose of the pump to displace the fluid through the 
passageway from the inlet to the outlet. Accordingly, there is no disclosure of these features. 

The Kingsbury Patent refers to a lining and method of preventing "leakage and 
seepage of waste fluids from an earthen container into the groundwater" (column 1, lines 7- 
10), whereas the present invention addresses the total solute transport i.e. leakage and 
diffusion. It is important to note that this is achieved by the (continuous) passing of the fluid 
between inlet and outlet, i.e. the fluid is not static in the present invention (whereas a fluid in 
Kingsbury is indeed static). This is what is intended in the phrase "thereby to displace a fluid 
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through the fluid passageway from the inlet to the outlet" in the main independent claims of 
the pending application. 

Kingsbury defines the problem as the degradation of the barrier due to the driving 
force of the liquid within the lagoon (column 1, lines 13-16). The invention of the pending 
application is not restricted to contaminant containment facilities holding liquid as lagoons 
do, but applies to any contaminant containment, be it liquid, solid, gas or combination 
thereof, and the deterioration of the barrier is due to temperature and drying not a positive 
pressure head of a lagoon liquid (see page 3, lines 6-9; page 4, lines 4-10 of the published 
PCT International patent application, as filed in USA National Phase). Kingsbury states that 
the solution provided by the invention addresses only the liquid that emanates from that waste 
leaking through the barrier (column 1, lines 49-59) i.e. it still ignores the diffusive component 
and addresses only advection/leakage. 

Kingsbury states "the granular layer is flooded with fluid under pressure preferably 
water, at a level above the level of waste fluid" (column 2, lines 2-4). This clearly shows that 
Kingsbury refers only to a system which has a static fluid which is introduced under a 
positive pressure and in fact the pressure is higher than the contained fluid (of the lagoon). 
Thus, in practice the pressure in the barrier may very substantial. The barrier system of the 
present application solves a problem, which a barrier using the Kingsbury system actually 
causes, i.e. the Kingsbury invention blows the base liner apart by having a positive pressure 
on it whereas the barrier system of the pending application holds the liner intact by providing 
a negative pressure. To use an analogy, it is rather like sucking the air out of a balloon rather 
than pumping air into it. 

The extraction system (such as a pump) in the Kingsbury patent does not imply a 
negative pressure, but rather that there is a positive pressure gradient towards the pump. The 
system of the pending patent application has a pressure gradient towards the pump but it is 
negative i.e. the outlet is at a greater negative pressure than the inlet and the inlet pressure is 
below the containment pressure. (The Kingsbury patent discloses a system in which the 
pressure within the porous medium of the barrier is greater than that in the waste contained 
by the barrier). This is confirmed by the reference to the possible need of pressure sensors to 
ensure that the positive pressure in the granular layer is above the pressure of the waste 
(column 2, lines 7-11). 
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To a person skilled in the art, it is highly doubtful that the system disclosed in 
Kingsbury could actually work. Be that as it may, the system disclosed in the pending 
application is an integrated system, which addresses more than just seepage. The system of 
the pending application addresses temperature control, the control of Volatile Organic 
Compound (VOC) permeates, and the hydrating of a barrier by way of continuous movement 
of a liquid through the pervious layer under negative pressure. 

Claim 1 has been presented to make it clear that a negative pressure is provided at the 
outlet with respect to the pressure at the inlet, thereby to displace a fluid through the fluid 
passageway from the inlet to the outlet. It will be immediately appreciated to a person skilled 
in the art that by this means a negative pressure is created within the passageway in the 
geotechnical barrier, whereas Kingsbury has precisely the opposite effect, namely the 
creation of a positive pressure within a passageway in the barrier. The principle of operation 
and objects of these inventions are therefore diametrically opposed. Clearly, in practice, the 
reference pressure would be the ambient atmospheric pressure (See page 9, lines 10-13). 

The fluid displacement means in both the apparatus and method claims is qualified by 
the integer of providing a negative pressure at the outlet. The applicant's view is that a barrier 
disclosing such a fluid displacement means is indeed not part of the prior art and, 
accordingly, such a fluid displacement means can indeed qualify as a special technical feature 
as envisaged by PCT Rule 13.2. Reconsideration and withdrawal of the restriction 
requirement on this basis are requested. 



Respectfully submitted, 
Marshall, Gerstein & Borun llp 

By: /Michael Muczynski/ 48,642 
September 14, 2006 Michael Muczynski 

Reg. No. 48,642 
Attorney for Applicants 

6300 Sears Tower 
233 South Wacker Drive 
Chicago, IL 60606 
(312) 474-6300 
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